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RACFGROUNTD

In the Hovember 2040 general electicn, the wvoters of Utah
approved by & two-to-ong margin Initiative a.  This initiabive,
which Lore the title "Declaring English the Official Language of
Ucah", became cocdified as Utah Code Ann. §63%-13-1.5 {the “Act=).
Fricr to bthe effective date of the Act, plainkiffs challenged its
constitutionalicy through this lawsuit which seeks declaratory and

injunceive reltef.
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Flaintiffs are elected afficials, governmant samplovess, a
citizen wikth limited English preficiency., and non-profic
organizations which promote multi-lingual comminicacicn with
government . In December 2000, I issued a preliminary injunction
bBlocking implementation of che Aot. A trial wae held on January 30
and 31, zool.

Plainbiffa claim thab the Aot is uncomnstituticonal on its face.
They claim that it impermissibly restricts the expressive conduct
of governmental officials by prohibiting them from communicating
with conastitvents and clients in languages other than English.
Plaintiffs alsc claim that the Act invades the constitutional
rightes of non-BEnglish speaking perzons by denying them che means to
communicate with government effectively at all levels. I conclude
that the plain Ilanguage <of Che Act yields an interpretabion which
cavgas ne unlawful interference with protected expressive ackiviby.

Although plaintiffs attack the constitutionalisy of the Act on
many frontz, the analveis of their claim should clearly begin with
their ==serticn Enat the Act "gaga" government officials and
emplovees who would ocherwize communicace fullv with constiruents
or clients. ([(Plaintiff's Memorandum in Support of Motion for
Temporary Restraining Order, at 11}, #Much of plaintiffs' argument
and analysis is borrowed from the challenge to Arizona's ill-fared

constitucional amendment wiich mandated that all government
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afficials and emplovees performing government businsss "ach® in
Engligsh. The amebdment was struck down by the Arizona Supreme

Court in Ruiz w. Hull, 957 PF.2d 284 (Ariz. 1598), on mulbipls

grounda, all of which have found a home in plaintiffs' briefs.
Flaintiffs' ¢entral premise iz thak the Urah Ace ia tHe evil twin
of Arizona's amendment. As I will discuss more fully below, this
premizse is false. The Euiz court determined that " [=]lxcent for &
few exceptions, the Arizona amendment prohibits all elected
officials from acting in a language cother than EBEnglish while
carrying out governmental functions and policies.™ Id. ar 998. The
Act does not contain the proscriptive elemsencs which made the
arizona amendment offensive. It ig, in all but one minor respect,
descriptive rather than prosceriptbive, prohibitive of nqth;ng, and
therefors doss not jeopardizes any commenication bebwesn government
cfficials and employees.

Amy  constitutional handicap impesed on constituents  of
government officials and employsea iz a derivative ons. IE no
burden fa placed on the abiliry of governmental officialas and
employeers to communicate with conatituents, those constituents

cannct  be the wictims of widonstitutionally Jisgoriminacory
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rreatmenkt based on speech.! Because I Fimd thar the act dosa nor
compromise the [ree-speech rights ©f government officialzs and
employess, I conclude thak the Act does not disecriminarte againstk
those who ageek to cﬂmulnicate with government officiala and

employees.

ANALYTTCAL MODEL

I am guided to these conclusions through the applicacion of
the so-called "overbreadth" doctrine and its tocl kit of principles
developed Eo assess facia¥ challenges ko gabarurtes bazed upan Fizst
Amendment free-apeech grounds. In general, courts: have a
responsibility toe honer the power ¢f the balleb by corstruing
statutes, eracted through either legislation or initiative; so as
to ¢arry out their intent while avoiding constitutional defecks.
lagan_ Ciky v, Huber 786 P.2d 1372 {Urah <t. app. 15%0}. To thias
end, courts may narrcwly interpret staﬁutnry language so0 long aa
that exercise keeps faith with the glain treaning of atakube, Id.,
at 1375.

Ac a gensral proposition, a facial challenge ko a statute

'The partics are at odds over the issuc of whether a statute which attempts to regulate choice
of lanpuage irplicates speech, and therefore is a indamental nght subject to heightened due process
scrutiny. Similarly, the panties have raizsed the question of whether langnage is a swrogate for race,
a question refcvant to the sclection of the proper equal protection analysis. I decline to reach either
of these {ssues based on my conclusion that the Act does not compromise frec expression,
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confronts long odds, "since the challenger must establish rhabk no

set of circumsktances exists under which rhe Act would he walid.®

United States w. Salernc, 481 U.5. 73%, 745, 55 L. Bd. 2d 6%7, 107
5. Ct. 2085 (1287). The owverbreadbn dockrine i3 an exceptiun Lo
thiz rule. Where Eree-speech is at issus, & stature gy be

invalidated for overbreadth if it compromises constitucional

quarantees in a substantial number of applications, thereby

rendering it "substanbially overbroad.® State v. Jordan, §65 P24

1280 (Utan 1%83) (guoting Hew ¥ork w. Ferber, 452 11.85. 747, 771,

73 L. Ed. 24 1113, 102 5. Cc. 334% (1932}). When a fair reading of
the text of the initiabive is subjected te an cwverbreadih analysis
Che resulk is ¢lear: the Act is not supstantially overbroad and ik

iz eonatituticnal. =i

TEXKTUAL ANALYEIER

Against this background, I turn to the cext of the Ack., The
primary gecal in interprering atatutes is to give effect to
legislarive intent, az evidenced by the plain language, in light of

the purpose the shabtute iz meant to achieve. State v, Burns, 2000

ttah 56, ¥5. Where doubty or uncertainties in the applicaticn of
a statute or a provision arise, an attempt must be made to resolve
them by analyzing the stabtube in its entirety wich a view boward

harmonizing itz provizions in accordance with the legiaslatiwve
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intent and purpose. Id. at §25.
The first Lour subsections of the ot contain the key
components of '"official English". They provide:

{1} English iz declared ko ke the official language of
Utah.

{2} Az the official language of thia state, the English
languags ia the sole language of the government,
except as otherwise provided in kthis section.

(3} EBExcept as provided in subksection (4}, all =fficial
documents, trangactions, proceedings, meskings, or
publications issued, conducted, or regulated by, on
behalf of, or representing rthe state and ics
pelirical subkdivigions shall ke in English.

{2] Languages other than English may bhe used when
required;:

{a] By rthe nited Itates Constitubion, the Utah
State Constitution, federal law, or federal
regulaticn;

(h) By law enforcement or publie kRealth and safety
nesds;

ic) Hy public and higher education
gystems according to rules made by
the State Board of Educaticn and the
State Board of Regencs te comply
with subsection (5);

(d} ¥n judicial procesdings, when necessary Lo insure
that justice is served;

[} To promste and encourage tourism and economic
development, including bthe hosbting of internakicnal
gvenks such as the Olympics; and

{f} By libraries co:

{i] solleck and promote foreign language

materials;

fai} provide foreign language service and
activities.

The designation of English as the official language of Ubah in
subsection {1} is relearly symbkolic and of ne congbitubional

consequence . Standing alene, it would be at home in the company of
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the Stake flower (sego lily), S5tate gem (topaz), and Stace cooking
pot (dutch cven). Utah Code Ann. tit., 63 §513-4,-7.1,-T7.6 (t9a7),

Plainbiffs poinkt to the clausze in sybgection (2) stating that,
“{tlhe English language is the sole language of government,” as a
prominent constitutional defect in the Act. - The State of Utsh and
Attarney Gensral have joined plaintiffs in suggestcing thar this
phrase may create an unconstituticonal restriction on free-speech.
I disagree.

The "sole language of government" clause in subsection (2}
can be interpreted in a manner compakible wikh the structure of the
Act as a whole and the ﬁrGEEEtinns guaranteed by the Constitutiong
of the Uniced States and the State ﬁf Utah.

The designation of the English language as the "aple language
of the government'" is expressly limited by the phrase immediately
fellowing it, "except as otherwise provided in this section." &n
aszegsment of the implicakrions ¢f the "sole language of goverhmenc®
phrase cannot, therefore, be limited to the language of Secticn (2]
standing alocne, but rather muat consider all relevant provisions of
the initiative. When conaidersd in the light of the art aa a
whole, the "sole language of government' clause iz constitutionally
innffensive.

fubsection (3} of the Act wandates that "all official

decuments, Eransactions, progesdings, meetings, or publications
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issued, conducted, or requlated by, on behalf of, or representing
the state and its political subdivisions shall be in English. -
{emphaszis added). By defining a discreel cabegory comprised of
"official™ documents, transacticns, proceedings, meetings and
piblicatiens, this subsection recognizes- by implfeakisn the
existence oL a category of "unoificial" documenkbs, transactions,
proceedings, meetings and publicabions. Such unofficial documents
and acts are free of any language restrictions imposed by the Ack.

The Act mwakes no actempt to define "official." The parties

and amicus curilae have all taken up the challenge of givirg rhe

terin meaning. Their labors were unnecgssary. 1 submitc ﬁhat (3
definition of "official™ iz wneceasary in crder to achieve =
comprehensible and constitutional interprecacion of the Ack. Tt is
irrelevant £or purposes of the Act whae Eype of government
documents or acks might be Iabeled official. The Act =simply
mandates that if bthe document or other ecommunication, whatever it
may be, iz to bhe éligible Eor "official" stakyz, ik mast be in the
English language unlese it gualifies For exemption under subsection
{a). When read in light of subsecticn (3}, the "scle language?
clause takes on this less omincus meaning: the official acts of
govermment are limibéed to those which appear in BEnglish uniess bhey

£a4ll within an exception under subsectbion (4).
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Thia c<lagsification based interpretation of the Act also
renders irrelevant claims that the Act may impermiszibly abroidge
the rree-speach rights of government EmplﬂYEES; While government
may under certain circumstances resbricr the spesch and expresgion
wE its employees, the Act imposes no limitations on employees

speech. See, Helly wv. Johneon, 425 17,5, 238, 47 L.Ed 702, %6 5.0t

1440 (1375}, Inzstead, it merely serves as a tool ko claasify
government spesech as either official or upofficial.

The clascificarion of officiz]l and uncfficial gowernment
speech created in subaestion (3} of the Act is augmented by
subsection {4) . Subsection {4) enpumerates =six categories of
govertment acbivities in which official communicatiens, of bhe
types listed in subsection {3), can cecur in lapguages.cther than
English.

This court'as responsibiliey to narrow the Act, if possible,
and to preserve ite conatitubionality, requires that the exceptions
to potential limitations of free expression be broadly construed.
Because I find that the Act generally containe ne resbrictions on
speech, the importance of undertaking close examination of
subasction (4)'s exceptions is diminighed.

Qwing, however, to ita provocative presence in the debate
suzrounding the Ack, the fake of non-English communicabions by

emplovess of the Driver License Division werits specifie discusaion
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in the context of subsection (4). The Drivers License DMvizion is
vestaed with general authoriby owver granting drivers licenses. Utah
Code Anp. §53-3-104(1%98). The Diviaion ia part of the Deparkment
of Public Safety. Utah Code Ann. 553-3-12(10) (1998) . Subsection
t4) (b} of the Act permits the use of languages cother than BEngliah
when required "[blv law enforcement or public health and safety."
Wihere such a2 direck nexus exists between the licensing of drivers
and the ZFtate's public safecy mission, the ackivitiezs of the
Divigion would clearly fall within the broad definiticn of the
"puhlic zafety® exception to the Ark.

subsecticn (68) of the Act restricts the use of State funds for
nbn—English activities stating, "[ulnless sxempted by Subsaction
(4}, all State Funds appropriated or designated for bhe printing or
trapglation of makeriala or the provision of services or
infermation in a language other than English shall be returned to
the gensral fuond." This subsection contains the cnly prohibitery
language in the initiative. Altheugh roundsbowe in its phrasing,
rhia subsection would have the effect of forbidding the expenditure
of Btate money for the translavion of uncificial or nonexempt
materials inko a languags other than English. This prohibition
does not extend fo the political subdivisions of the State which
are akb liberty te allovate funds to translate materials of any kind

inte languzgez other than English.
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I conclude that the prohibiticn on the uwse of Stake money for
translabion services does not raise a constitutional issue merikbing
relief. By forbidding the expenditure of State funds for the
translatieon of State materials, the Act gives substance to the
State's tacit declaraticn thart it does nobk intend bo prdvide Stakbe-
sponsored materials in languages other than English. Courts have
uniformly upheld the right of governmental entities te reject
regqusestse for non-English nocices, examinations and other materizals,
Ses generally, Scheral -Perez v, Heckler, 717 F.34 35 (2™ Cir.

1583); Village of Arliogtop Heights v, Metropeoliban Hous, Dev.
Corp., 42% U.5, 252 (1977); Prontera wv. Sindell, 522 pF.2d 1215 (g™

Qir. 1975). The Act's prohibition on State | expenditares  for
transiatimn services is consistent with this line of cages,
Finally, subsescticn (7} of the Act expressly preserves righbs
procected by che First Amendment &f the United States Conatictuticon
and by Article I, Secticons 1 and 15 of the Ucah Constitution.
Contrary to the plaintiffs' contention that thiz vrovision ta at
best mere surplusage and at worst compounds the Act's vagueness,
subsecticn (7)) actually zeinforces my concilusion that the Act ia
deseripfive rather than proscriptive. Plaintiffs cite aubgeckion
(7} a= a "glagsic example" of Profasscr lLawrence Tribea!
iliustzration <of a wague statute: "It shall e a corime Lo zay

anything in public unleas speech is protected by Ehe Firsk and
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Fourteenth Amendment . Plaintiffs* Memcorzndum in Support of Motion
for Temporary Restraining Grder, at 17. (queking, L. Tribe, American

Constibubional Law, $§12-29, 1031 (2™ Bd. 158B)). I fiﬂﬂ, cs the

conbrary, that the Act's reaffirmaticon of constitubional guadrancees
of gpeech and expression are incongruent with FProfesacr Tribae's
example. Subsection {7) underscores effeckively the fact that the
preceding provisions of the Act are not intended to be proscriptive
but merely set out language-based criteria for ascertaining whether
a particular government act is official or unofficial,

THE ACT"3 PURPOZSE RNLDY INTENT

When interpreted in a manoner consistent with its plain
meaning, the Act fails to portend the dire consequences suggested
Ly the plaintiffe, and does not threaten constitutional. rights of
non-Englizh apeaking persons in the manner focund offengive by the

Arizonz Supreme Uourt in Ruiz v, Hull, 557 ¢.zd %54 (Ariz. 1398).°

An interpretation of the Act which characterizez its conktent as
descriptive rather than proseriptive, suggesta that the Act's

effect will be largely symbaelic. This is not what many of the

*Possibly the most moving words uktered by a President of the United States during the Cold
War era were spoken by John F. Kennedy, in German., Had President Kennedy been subject to the
Arizona amendment when he staod at the Berlin wall in June 1963 and said “Ich bin cin Berliner,”
he would have imvited a lawsuoit or impeachroent. [ndee Utah™s Act, the statement would have
simply left pundits puzzling over whether the phrase was oficial or unofficial.
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supporters of Initiative A had ino mind.

A review of expressions of starutory purpose, although a
useful interpretive togl, is subordinate co textual analysis, It
takes on increased importance only when statubory languﬁge ic

ambiguous. BState v. Burns,Y25. Divining 4dntent is’ ecpecially

difficult when a law iz the product of a passionate initiative
process. Initiative A stimulated vigorous and contenticus debate.
The robust give and take over the merits of the initiative wividly
demonstrated our Constibubional guarantees of free expresasion at
Worle

What the public debate over the initiative did not do,
howewvear, wag provide reliable astarements of intent which could be
ugsed to supplement an interpretation of the cext of tha Acr.
Moderacion ig seldom a hallmark of cthe rhetoric uaed By eicher
propanents of opponents of a2 controversial initiative, Moderation
was in scaree supply in the debate cwver the Ack. More evident was
the rhetorical ploy, employed by both sides of the debate over the
Act, of maneuvering the opponent inte appearing extreme,
marginalized and out of the mainstream. I therefore reject for
interpretive purposes the rhetoric injecked into the debats by
either side.

Other stactements of ﬁhﬂ Act 'z purpose are bobth relevant ko andd

compatible wikh the plain language interpretation adopbed in this



AMNDERSON W. STATH FAGE 14 MEMORLHDUM DECISICN

decision. The RBet is unigue among initiacives because the Titah

Suprems Court expressed its views about itas purpose before it was

1

passed by the voters.” Stavres v ffice of Leq. Research & Gen.

Counsel, 2000 UT 63, 4402 Urtah Adv. Rep. 3. Eefore the Jeneral
election, the Act's sponsors challenged the conkent of the bkallot
title as prepared by che Office of Legislative Research and General
Counzel, «laiming that it unfairly characterized the ARct. The
SJuprems Court agreed and rewrobe the ballob title to conform to ics
view of the Act's purpese. As stated by the Court, the purpose of
the Act is te "declars English to be the official langeage for the
condect of government business in Ttah.* Id. 920. This statement
of  purppae is compakbible with a textual intererebakbion which
racognizes an intention ko deglave English to he the sole language
icr thne conduct of official government business in U;ah. N
According to the Act's proponents who testified at trial, the
more general objectives of the Act are to promote assimilartion by
encovraging English language acquisiticn by non-English speakersa
and to defend the public fisc againskt demands for transiation
gservices, There is nething in the plain language interprecation of

the ack to froestrakive bthese aims.

The issuee decided Court in Stavtes did not, of course, require the same method of apalysis
of stamory intent and language wineh the Court woeld have ondettaken if faced with a
constitutional challenge.
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SUMMALRY OF DECISION

In summary, the *0fficial English" Aot i3 constitubiconal.
tUInder the plain languége the Acc, government officials and
enmplovees are frec to communicate with ¢lients and cunatituénta in
any languadge. The Act establishes language-based cfiteria for
dlassifying communications as official and wnofficial, but does not
wake non-English commenicabicns unlawful. The Act i3z thersfors
digtinguighabkle from the Arizona amendment which.hanned much non-
English g&speech by goveroment emplovees. The hot's prohibitcion
againakt the aliocation of Scace funds for cranslacion services is
a4 constitucional exercise of its right to decline to accommodate
nen-English speakers. Tnizs prohibiticn doss not extend Lo
muricipaliktiss or ockher political subdiwviaions. .

Bazed on the foregoing, che preliminary injunction entered in
this action i= dissolved and plaintifi's Complaint dismissed, with
prejudice.

Daced thjsiday of March, Z001.

e

FONALD E. NEHRING
DISTRYCT COURT JUDGE




